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NEGLIGENCE IN OWNER OF AUTOMOBILE 
LEAVING SAME FULLY CHARGED IN 
PUBLIC PLACE. 


Automobile law has risen into so great 


importance as to become something of an 
independent department in the gathering of 
what may be called instances in decision. 
A new machinery has come into existence 
and it calls for the application of old prin- 
ciples to new conditions. 

Automobile machinery is regarded in 
many respects as dangerous outside of the 
establishments in 
and in the midst of the public on its high- 
ways and its places of exhibition to which 


which it is constructed 


people are invited. 

On the highways other citizens have 
more than the rights of licensees and, if 
they are invited to inspect automobiles clse- 
where, they at least have the rights of 
licensees. They are asked to view them 
as possible buyers or as a means of at- 
tracting buyers not attending exhibitions. 
At all events, owners are there, like they 
are on the streets and highway, for their 
own profit, pleasure or advantage and not 
purely for altruistic reasons. 

Three late decisions, one by English 
Court of Appeal and the other two by 
New York Supreme Court, Appellate Di- 
vision, illustrate phases in claimed negli- 
gence against owners of automobiles in 
the highway and in places for exhibition, 
which it seems well to bring into juxtaposi- 
tion. Ruoff v. Long & Co., L. R. 1916, 1 
K. B. 148; Frashella v. Taylor, 157 N. Y. 
Supp. 881; Austin v. Buffalo Electric Ve- 
hicle Co., 158 N. Y. Supp. 148. 

In the English case the facts show that 
defendant’s servants “momentarily left sta- 
tionary but unattended in a highway a 
steam motor lorry. In order to start the 


lorry it was necessary to withdraw a hand- 
pin from the gear lever and then to move 





Two soldiers 

One tried, 
but failed to set it in motion, The other 
succeeded in starting it backwards so that 


that and two other levers. 
seeing the lorry, mounted it. 


it ran into plaintiff’s shop front.” 


The court arrived at the conclusion that 
defendant could not be held, saying: ‘This 
is not the case of a horse left unattended 
in the street, which may start of its own 
accord, and which, however quiet, may yet 
be startled or other cause accidental or in- 
tentional. It is impossible to say that those 
who leave standing unattended in a road 
a machine which will not move unless some 
person intentionally puts it in motion are 
prima facie guilty of negligence.” 


Here it is seen that, though the machine 
was charged so as to start, yet it could not 
be started, or at least was not, by the mere 
casual touch of another. Also nothing is 
said as to such a machine being a lure for 
children, whose propensities should have 
been anticipated. Besides, the absence was 
only momentary. 


In one of the New York cases there was 
also a momentary absence by the driver 
leaving his seat on an automobile and go- 
ing to the rear of his car to take out some 
delivery. Some small boys 
jumped on the machine and started it, in- 
juring plaintiff’s premises. 


goods for 


The court said: 
“The only negligence which the plaintiff 
has attempted to prove is negligence in 
leaving the car in a situation where the 
boys could reach the lever without being 
The defendant was not 
hound to provide against the act of willful 


seen or stopped. 


wrongdoers, even though the wrongdoers 
were small boys.” 


This case is very much closer than the 
English case. It is something of judicial 
assumption to call the act by the small boys 
willful, if. it was an act that should have 
been anticipated as one furnishing a lure 
for boyish propensities. And then the act 
of starting the car seemed a much more 
simple affair than was the case of the sol- 


diers mounting the car and starting it after 
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considerable effort. Besides, the willful act 
of a grown man is not so much to be 
anticipated as a prank by boys. 

The third case concerns a car placed in a 
hall for exhibition. It was open and ac- 
cessible to any visitor at the exhibition and 
so charged with electrical power that it 
could be started by the pressing of a button 
or shifting of a lever. It was left open and 
was started by some visitor entering the 
car and pushing the button or shiiting the 
lever. It started and injured plaintiff, a 
visitor to the exhibition. 

The majority in a per curiam opinion 
said the owner was not in possession and 
the proximate cause of the injury was the 
negligent act of a third person, for which 
defendant was not responsible. 


A dissent said: “What did happen in this 
case was precisely what might have been 
and should have been anticipated, if the car 
was left in such condition that it could be 
started. It surely would have been easy to 
lock the car, or to take out the storage bat- 
teries or in some way to assure that the car 
could not be inadvertently started.” 

It seems to us that the dissent is sound, 
especially as it should have been presumed 
rather that there was inadvertence by the 
stranger, than that there was a willful or 
intentional starting. If by inadvertence the 
injury could have been caused, this was 
something that should have been guarded 
against. 

The English case appears to distinguish 
the facts as they should have been dis- 
tinguished. The first mentioned New York 
case does not seem to take into sufficient 
account the principle in the turntable cases 
and the second New York case fails to take 
into account an inadvertent act by a third 
person as to a machine of potential danger. 
The third of these cases, it seems quite 
evident, was decided without sufficiert re- 
gard to the careless act of defendant owner 
in leaving his machine as he did, when he 
could so easily have avoided consequences 
he should have anticipated as likely to en- 
sue. 








NOTES OF IMPORTANT DECISIONS. 





HIGHWAYS—USE OF SAME BY SPECIAL 
BUSINESS.—-In 82 Cent. L. J. 313, there ap 
peared a comment in an editorial way upon 
the position of one of the judges of the Su- 
preme Court of Louisiana, to the effect that 
the streets of a city could no more be denied 
to jitney busses than to any other users. 


In Kurtz v. Southern Pac. Co., 155 Pac. 367, 
the Supreme Court of Oregon distinguishes ab- 
solute rights from special rights to use of 
traveled streets as follows: “The right of a 
person to drive a team hitched to a carriage, 
or to control a vehicle upon a traveled street, 
or to haul by ordinary means his own goods 
thereon without let or hindrance, is common 
to all citizens who have occasion to use the 
highways for pleasure, profit or advantage. 
When, however, a person engages in the trans- 
portation of passengers or freight, or both, 
for hire, he is pursuing a special business, and 
in order legally to exercise that privilege the 
municipality may require of him the payment 
of a license fee. So, too, a city might by ordi- 
nance grant to one person, firm or corpora- 
tion the right to transact any business which 
without such permission might be regarded in 
the nature of a nuisance.” 


All of this is incidental to the proposition 
that the grant of the franchise to use the pub- 
lic highway does not place the donee on the 
same footing as is the ordinary user of a high- 
way, but renders him liable for any special 
injury his use may cause to one distinct from 
that suffered by the public at large. What 
we seek, however, is to present some support 
for our views in criticising the judge of the 
Louisiana Supreme Court. 





FEDERAL EMPLOYERS’ LIABILITY ACT— 
MEANING OF PHRASE, “NEXT OF KIN.”— 
In Seaboard Air Line Railway v. Kenney, 36 
Sup. Ct. 458, the question was whether the 
words “next of kin” in the Federal Employers’ 
Liability Act, as designating parties entitled to 
maintain an action for the death of an employe 
in interstate commerce were to be construed by 
the common law or by the law of the State 
where the death occurred. 


The Chief Justice said: “There can be no 
question that the act of Congress, in so far as it 
deals with the subjects to which it relates is 
paramount and exclusive. * * * But this is ir- 
relevant, since the controversy concerns only 
the meaning of the act.” 
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“Plainly the statute contains no definition of 
who are to constitute the next of kin to whom 
a right of recovery is granted. But, as speak- 
ing generally under our dual system of gov- 
ernment, who are next of kin is determined 
by the legislation of the various States to whose 
authority that subject is nominally committed, 
it would seem to be clear that the absence of 
a definition in the act of Congress plainly in- 
dicates the purpose of Congress to leave the 
determination of that question to the State 
law.” 

There is then replied to the contention that 
use by Congress of common law terms is with 
their “common law significance.” It is stated 
this rule will not ascribe intent by Congress 
in defining a class to overthrow the local 
law of the States, and if the contention were 
good as to one part of the act being considered 
it would be good as to another and thus set 
aside legislation of States ‘‘on subjects of the 
most intimate domestic character and substitut- 
ing for it the common law as stereotyped at 
the time of the separation” of this country from 
England. The claim for uniformity does not 
meet such a need, for to apply such a rule would 
amount to “producing discord and want of uni- 
formity.” 

There are cited Hutchinson Invest. Co. v. 
Caldwell, 152 U. S. 65, and Blagge v. Blach, 
162 U. S. 439, where local State statutes were 
applied to define terms used in Federal stat- 
utes. 

While the rule as to common law terms 
used in Federal law being taken in their com- 
mon law sense is, generally speaking, a wise 
rule of construction, yet it is plainly subject to 
intent in the Federal law in their use, and in 
such a statute as the Federal Employers’ Lia- 
bility law, which State courts are to enforce, it 
is hardly to be supposed that Congress intend- 
ed to enforce a rule where States would and 
do have different dates of separation from the 
mother country, as shown by statutes adopting 
the common law as the rule of decision. 








RECENT DECISIONS IN THE BRITISH 
COURTS. 


Two cases lately decided here as to solicitors 
and bank transactions with clients’ money may 
interest American practitioners. Our law as to 
money deposited in bank is that the bank re- 
ceipt constitutes a contract, in terms of which 
repayment to the depositor must be made. 
Should the bank make payment to a wrongful 
holder of the receipt, they must pay over again 
to the true owner, unless on proof that they 





have been misled in some way by the original 
depositor, as for example, by negligence on his 
part facilitating or inducing the fraud. 


In the first of the cases referred to, National 
Bank of Scotland Ld. v. Dickson & ors., 1916, I 
S. L. T. 307, the facts were these: In 1890 a 
sum of £155 belonging to an executory estate 
was deposited in the plaintiff bank, the receipt 
bearing that the money had been received from 
the executors and that it should be payable on 
the signature of Messrs. Wylie Robertson and 
Rankin, solicitors for the executors. In 1896, 
Mr. Rankin retired from the firm, and the busi- 
ness was carried on by the other partners under 
the name of Wylie & Robertson. In 1898, Mr. 
Wylie died, and Mr. Robertson assumed another 
pariner, the business being still carried on 
under the name of Wylie & Robertson. In 1904, 
Mr. Robertson applied to the bank for payment 
of the money deposited and upon his indorsing 
the receipt with the signature of Wylie, Robert- 
son & Rankin, and also with the signature of 
Wylie & Robertson, he received payment of 
the money, and subsequently misappropriated 
it. In 1914, the representatives of the ex- 
ecutors claimed the money from the bank on 
the ground that they had paid it neither to the 
depositors or persons in their right, nor to the 
persons authorized on the face of the receipt to 
receive payment. The bank maintained that 
they had made payment in terms of their con- 
tract, Robertson, as sole surviving partner of 
the firm of Wylie, Robertson & Rankin, being 
entitled to sign the firm’s name and to receive 
payment of the money. Lord Anderson held 
that the bank was liable, for in the circum- 
stances after the lapse of fourteen years they 
should have been put on their inquiry as to 
whether the executory still existed, as to who 
were the actual owners of the money and as 
to whether the authority to pay on the signa- 
ture of the agents still existed. On appeal, 
however, that judgment has been reversed, the 
court finding that the effect of the receipt 
granted by the bank was plainly to acknowl- 
edge the deposit of money to be repaid on the 
terms and conditions set forth on the face of 
it. These terms and conditions had, in their 
opinion, been satisfied for Mr. Robertson had 
been within his legal rights in adhibiting the 
signature of Wylie, Robertson & Rankin, either 
on the ground that it was a necessary act in 
order to wind up the affairs of the partnership, 
or on the ground that it was necessary to 
complete a transaction begun but unfinished 
at the date of dissolution of the firm. It was 
not said that the signature was a forged 
signature, and the bank was entitled to say 
that if the receipt bore the signature of the 
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firm to whom, by its terms, they were bound 
to pay the money, they were both entitled and 
bound to pay to the person who presented the 
receipt. It was no concern of theirs what be- 
came of the money after it was so paid. 


The other case, Thompson y. London City 
& Midland Bank Ld., has not yet appeared in 
the official law reports, having just been tried 
at the recent Birmingham Assizes. The plain- 
tiff was a lady of independent means, who had 
as her advisor one Balden, a solicitor for whom 
she became guarantor and deposited shares 
in security with the defendant bank to the value 
of £3,000, covering Balden’s indebtedness to 
the bank. Subsequently Balden was convicted 
of fraud and embezzlement, and now plaintiff 
claimed to have her guarantee canceled and 
the shares returned to her, the basis of her 
claim being that she was entirely in the hands 
of Balden and had not been independently ad- 
vised. The defense was that the plaintiff fully 
understood what she was doing, and in support 
of this one of the bank’s branch managers gave 
evidence as to the interview in Balden’s office 
when the transaction took place. He narrated 
that Miss Thompson asked if she was running 
any risk, and witness replied that that was 
more a matter between herself and Balden; if 
Balden paid back the money advanced to him 
on the security she would run no risk, but if 
he did not she would lose the money. Balden 
then interposed, “What he means is, if I be- 
come bankrupt, you will lose the money.” Miss 
Thompson, however, witness continued, agreed 
to take the risk because she expressly wished 
Balden to have the money. She said she quite 
understood the nature of the documents she 
signed. They were handed to her one by one 
and explained to her. The court accepted that 
testimony at its full value, agreeing that there 
had been no trickery or concealment on the 
part of the bank, yet for the simple reason that 
the old lady had not had the benefit of separate 
advice, it was held that the bank failed in its 
defense, and order was made for cancéllation 
of plaintiff's bond and delivery of the shares 
back to her. 


The ground of decision was the fact that 
there had been non-observance of the profes- 
sional rule well enough known to professional 
men, and which cannot be better stated than in 
the words of Mr. Justice Rowlatt, who, in his 
judgment in the case, referred to, said: “It 
Was a very well known principle of equity that 
a solicitor, and especially a confidential family 
solicitor, could not take a benefit for himself 
from his own client unless the client had been 
separately advised in the matter. The prin- 





ciple was a reasonable one and its necessity 
must be obvious to anyone who knew anything 
about life. If a solicitor wanted to change his 
position from that of an adviser he must put 
himself at arm’s length and see that his client 
is separately advised.” That principle has 
long been applicable in the fullest and strictest 
sense to transactions between a solicitor and 
his client. There have been cases, too, and 
Thompson’s case is of the number, where it 
has operated to render void transactions be- 
tween the solicitor and third parties; and right- 
ly so, the rule is widely known to business 
men, and ignorance of it cannot be pleaded. 
Thus in the case mentioned, the fact that the 
plaintiff, a°lady, was benefiting her own so- 
licitor should have at once suggested to the 
banker that inquiry ought to be made. His de- 
fense was that he did make inquiry by putting 
some questions to the lady herself, but that 
perfunctory observance of the rule was not 
enough; genuine inquiry would have forced the 
bank to realize that an independent agent 
should be called in. That, however, was not 
done, and a security granted in such circum< 
stances was accordingly held bad. 
DONALD MACKAY. 


Glasgow, Scotland. 








RELEASES OF RIGHTS OF ACTION 
ACCRUING UNDER THE FEDERAL 
EMPLOYERS’ LIABILITY ACT. 


Many interesting and important ques- 
tions may arise in connection with releases 
of claims for personal injury. For ex- 
ample, if a release is to be attacked, is the 
return of the consideration a condition 
precedent? Must it be returned before 
suit, or may it be credited on the judg- 
ment? Must the attack be made in a spe- 
cial proceeding brought for the purpose, or 
may it be made collaterally in an action 
for the injury? Does a solution of the last 
question, in cases for fraud, depend on 
whether the fraud is in the procurement or 
in the representations made, or on whether 
the release be, or be not, under seal? On 
all these questions the courts have reached 
varying conclusions, and the only safe 
course is specially to examine the law of 
the proper jurisdiction. 
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Again, there is a considerable body of 
law dealing with the question of releases 
of rights before the injury is sustained— 
that is, contracts exempting from liability. 
It is not intended to deal here with such 
cases. 


This note, accordingly, must be limited ; 
and all that will be attempted will be a brief 
discussion of certain special questions 
(principally as to parties) arising as to 
releases, given after the injury, of rights 
arising under the federal Employers’ Liabil- 
ity Act. 

Obviously, in considering the release of 
a right, the first questions to be determined 
are, what is the nature of the right, and in 
whom is it vested? These questions are 
answered in the case of St. Louis, etc., 
R. Co. v. Craft... The Act? confers two 
separate rights of action, viz.: 

(1) A right of action in favor of the in- 
jured employe, which (under the amend- 
ment of April 5, 1910), in the event of his 
death survives to his personal representa- 
tive for the benefit 

(a) of the surviving widow or hus- 
band and children; or, if none, 

(b) of the parents; or, if none, 

(c) of the next of kin. 

(2) In case of death resulting from the 
injury, a new right of action in favor 
of the personal representative for the benefit 
of the relatives named above. 

(1) The Employe’s Right of Action.— 
Taking up these in order, it is entirely clear 
that if the employe is injured, and death 
does not result, a release from the em- 
ploye alone is sufficient. 

Moreover, if such release has been given, 
and the employe subsequently dies, whether 
or not as the result of the injury, it is ob- 
vious that the cause of action in his favor, 
which the amendment of 1910 provided 
should survive to his personal representa- 
tive, having been extinguished by the re- 
lease, is at an end. 


(1) 237 U. S. 648, 59 L. Ed., 1160. 

(2) As amended April 5, 1910; the situation 
was different before: Michigan, etc., R. Co. v. 
Vreeland, 227 U. S. 59, 57 L. Ed. 417. 





As to the new cause of action given the 
personal representative in favor of the 
designated relatives, the Supreme Court of 
the United States has not yet had occasion 
to consider the effect of a release given 
by the employe in his lifetime. It is be- 
lieved, however, that when this question 
is presented, the release will be held to be 
an effective bar to a subsequent action. A 
very strong argument to the contrary, based 
on the theory that an independent cause 
of action in favor of the wife and children 
cannot be divested by any act of the em- 
ploye, is made by the majority opinion, in 
connection with a similar statute, in the 
case of Rowe v. Richards,’ but it is con- 
ceded there, emphasized by the two dis- 
senting opinions in the case, and demon- 
strated by the notes to Louisville R. Co. v. 
Taylor,’ that the overwhelming current of 
decision is to the contrary effect. Moreover 
in the Vreeland case, supra, the Court said: 

“But as the foundation of the right of 
action is the original wrongful injury to 
the decedent, it has been generally held 
that the new action is a right dependent 
upon the existence of a right in the decedent 
immediately before his death to have main- 
tained an action for his wrongful injury.” 

If the decedent had released his rights, 
it would seem that the “new action” must 
fail. But as to this we cannot speak dog- 
matically, but only in terms of high prob- 
ability. 

A similar conclusion persuasively results 
from Northern, etc., R. Co. v. Adams.°® 

(2) The Personal Representative’s New 
Right of Action—Far more important to 
the practitioner, is the question of how the 
new right of action given the personal 
representative in cases of death can be 
released, no release having been given bv 
the decedent. 


Upon this question the language of the 


(3) S. D. 151 N. W. 1001, L. R. A. 1915, E. 
101d) Ky. 27 L. R. A. (N. S) 176, and State, 
etc., v. United, ete., Co. of Baltimore (Md.), L. 
R. A. 1915. E. 1163. 

(5) 192 U. S. 440, 48 L. Ed. 513; see also 13 
Cyc. 325; and, for the opposite view, Note in 
70 Am. St. Rep. 669, at p. 684. 
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act affords no solution; nor have there 
been found any decisions construing it in 
this regard. We are remitted, accordingly, 
to principle, and to decisions construing 
other statutes in pari materia. 

It is clear that there may be at least three 
types of releases, having regard to the 
parties : 

(a) Releases by the personal represen- 

tatives ; 


(b) Releases by all the beneficiaries ; 

(c) Releases by some of the _benefi- 

ciaries. 

(a) Releases By the Personal Repre- 
sentatives—As to these, while the intima- 
tions of some courts are otherwise® it is 
believed to be immaterial to examine the 
common law powers of a personal repre- 
sentative, for the reason that his functions 
under the act are of a special character, as 
trustee for certain designated beneficiaries, 
and not at all as the representative of the 
estate of the deceased. This is well brought 
out in the case of Washington, etc., R. Co.’ 
where a statute required personal repre- 
sentatives to secure the consent of the 
probate court to proposed compromises, but 
it was held that this did not apply to the 
compromise of death cases. 

The following cases hold that a release by 
the personal representative is valid, in the 
absence of fraud.* 

It would seem that a release by a per- 


(6) Parker v. Providence, ete., Co. R. I., 14 
L. R. A. 414; Olston v. Oregon, etc., Co., Ore., 96 
Pac. 1095, 20 L. R. A. (N. S.) 915. 

(7) Ii, 26 N. E. 653. 

(8) Loveman v. Birmingham, etc., Co., Ala., 
43 So. 411; Henchey v. Chicago, 41 Ill. 136; 
Washington v. Louisville, ete., R. Co., Ill., 26 N. 
E. 653; Hemmick v. Baltimore, etc., R. Co., IIL, 
104 N. E. 1027 (here the personal representative 
was the widow and was also guardian for the 
only child); Gipe v. Pittsburgh, etc., R. Co., Ind., 
82 N. E. 471 (the case so holds by necessary im- 
Plication, the release having been given by the 
personal representative, who was the widow, 
and there having been minor children; but the 
question is not discussed); Foot v. Great North- 
ern R. Co., Minn., 84 N. W. 342 (but if obtained 
by fraud the Minnesota court holds that it may 
be collaterally attacked in a new suit against 
the tort-feasor: Aho v, Jesmore, 112 N. W. 538, 
10 L. R. A. [N. S.] 998; Aho v. Steel Co., 116 
N. W. 690); Olston v. Oregon, etc., Co., Ore. 
96 Pac. 1095, 20 L. R. A. [N. S.] 915; Parker v. 
Providence, etc., R. Co., R. I., 14 L. R. A. 414. 





sonal representative is good in California. 
In Hartigan v. Southern Pacific Co.,® it 
was held that the personal representative 
had the right to compromise, with the ap- 
proval of the probate court; and there is 
cited to sustain this the case of Moulton 
v. Holmes,’® which holds that the approval 
of the court is merely for the protection 
of the personal representative, who retains 
his common law right to compromise claims. 

In Mississippi, the widow is the proper 
party plaintiff, though the recovery is to be 
distributed as personal property of the 
husband, which gives the children an in- 
terest therein; and in Natchez, etc., Co. v. 
Mullins“ a compromise by the widow of a 
$6,000 judgment for $1,000 was upheld 
over the protest of the children. 

The law of Pennsylvania, for the pur- 
poses of this question, is the same as that 


of Mississippi, and a settlement by the 
widow is held valid.’* 
These cases inferentially support the 


right of the personal representative to re- 
lease. 

See also, contruing the Pennsylvania 
statute, and reaching the same conclusion 
as the Pennsylvania Court, the decision 
of Judge Hand."* 

The case last referred to** arose under 
an Arizona statute giving the right to sue 
to all or any of certain specified benefi- 
ciaries, and requiring the jury to allot the 
recovery. Under this a verdict was ob- 
tained in a suit brought by the widow for 
herself and certain named _ beneficiaries, 
which verdict fixed the recovery in favor 


of each. The widow then filed a remittitur. 


reducing all the recoveries, including her 
own, and fixing some at merely nominal 
amounts. This the Court held she could 
not do. The case is probably distinguish- 
able from the Mississippi and Pennsylvania 


24 Pac. 
57 Cal. 
(11) Miss., 7 So. 542. 
(12) Shambach v. 
Penn., 81 Atl. 802. 

(13) Conover v. Pennsylvania R. Co., 176 
Fed. 638 (distinguishing Southern Pac. Co. v. 
Tomlinson, 163 U. S. 369). 

(14) Southern Pac. Co. v. Tomlinson, 163 U. 
S. 369, 41 L. Ed. 193. 


851. 
343. 


(9) 
(10) 
Middlecreek, 


ate.,, CuK, 











wiiks 











wiahs 


VoL. 82 


CENTRAL LAW JOURNAL 


373 








cases on two grounds: first, that under the 
Arizona statute, the beneficiaries other 
than the widow had the right, if so advised, 
to become parties to the record; and sec- 
ond, that in it the rights of the other bene- 
ficiaries had been fixed by what amounted 
to separate verdicts in their favor, and 
could not therefore he impaired by the 
widow. So far as I have been able to find, 
the case has never been cited save in Judge 
Hand’s opinion, supra. 

A somewhat peculiar situation exists in 
Tennessee and Missouri. In Tennessee, 


the statute gave the right to sue first to the: 


personal representative, second, if he failed 
to sue, to the widow, and third, if she fail- 
ed to sue, to the children or to a personal 
representative for the benefit of the next of 
kin. In Greenlee v. R. Co.” it was held 
that the widow, rightfully suing, had the 
right to compromise, though the children 
had an interest in the recovery or com- 
promise, as the case might be. The same 
holding was made in Stephens v. Nashville, 
etc., R. Co.2° and in Prater v. Tennessee, 
etc., Co.*7 Moreover, as long as the right 


to sue is vested in the widow, she may com- 


promise as well before as after suit is 
brought, and may receive and give due 
acquittance for the amount paid by way 
of compromise.** But the situation is other- 
wise where the right has passed to the per- 
sonal representative for the benefit of the 
next of kin. Then the widow is merely one 
of the beneficiaries, and cannot validly com- 
promise the action.’® 

In Missouri, a similar statute gave the 
right first to the consort, and the second, if 
there was none, or if he or she failed to sue 
within six months, to the minor children. 
In McNamara v. Stevens?® the widow sued 
within six months, but later dismissed the 
suit—presumably having compromised it. 
It was held that the children had no right 


(15) Tenn., 5 Lea 417. 
(16) Tenn., 10 Lea 448. 
(17)° Tenn., 58 S. W. 1068. 


(18) Holder v. Nashville, ete., R .Co., Tenn., 
20 S. W. 537. 


(19). Knoxville, etc., R. Co. v. Acuff, Tenn., 20 
8S. W. 348. 


(20) 76 Mo. 329. 





to sue. In Hamilton v. R. Co.** it was held 
that the widow had the right to compro- 
mise before bringing suit. 

In so far as these two states sustain the 
right of compromise in the person suing, 
they afford support for the position that the 
personal representative can validly release. 

The holding in Ohio seems to be to the 
contrary effect.”* 

And in New Jersey, there is a statement 
in Pisano v. B. M., etc., Shanley Co.** that 
there are decisions in other states to the 
effect that the administrator is so purely 
a formal party that his release of the cause 
of action without the consent of the bene- 
ficiaries will not be permitted ; but no such 
decisions are cited; and the statement was 
unnecessary to the decision of the case. 

(b) Release By All the Beneficiaries.— 
The courts generally hold that a release by 
the sole beneficiary, or by all the benefi- 
ciaries, is valid.** 

But a different doctrine- obtains in In- 
diana.”® 

And in Kentucky.”* 


(21) Mo., 154 S. W. 86. 

(22) Baltimore, ete., R. Co. v. Hottman, 25 
Ohio Cir. Ct. R., 140, as digested in 7 Am. Dig. 
(Dec. Ed.) 391. - 

(23) 48 Atl. 618. 

(24) Kennedy v. Davis, Ala., 55 So. 104; 
Christie v. Chicago, etc., R. Co., Iowa, 74 N. W. 
697; Sykora v. J. I. Case Threshing Co., Minn., 
60 N. W. 1008 (under Minnesota statute expenses 
of last sickness and funeral expenses must be 
met out of recovery, and persons having claims 
therefor are beneficiaries, but they must be de- 
manded in the complaint, and settlement would 
in any case be good as against other bene- 
ficiaries); Schmidt v. Deegan, 69 Wis. 300, 34 N. 
W. 83; McKeigue v. Chicago, etc., R. Co., 130 
Wis. 543, 110 N. W. 384, 11 L. R. A. [N. S.] 148; 
Doyle v. New York, etc., R. Co., 72 N. Y. Supp. 
936 (but in this case it additionally appeared 
that the beneficiary had, subsequently to the 
settlement, been appointed administrator; 
it was held that this appointment related back 
to the death of the intestate. Moreover, in New 
York, the sole beneficiary cannot settle so as 
to leave the personal representative burdened 
with funeral expenses. Bruck v. New York, etc., 
R. Co., 151 N. Y. Supp. 286). 

(25) Yelton v. Evansville, etc. R. Co., 134 
Ind. 414, 33 N. E. 626, 21 L. R. A. 158 (the rea- 
soning of this case would indicate that the per- 
sonal representative has the right to compro- 
mise, but the court states that he could only 
do this under authority of the court). 

(26) Louisville v. Hart’s Admr., 143 Ky. 171, 
136 S. W. 212, reported sub nom. Louisville v. 
Schneider, 35 L. R. A. (N. 8S.) 207 (but in this 


and . 
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(c) Release By Some of the Benefi- 
ciartes—The general doctrine is that any 
beneficiary can release his individual claim 
for damages, but not the entire right of ac- 
_ tion.”? 

It should be stated that this doctrine is 
so generally applied that exhaustiveness in 
the citation of authority has not been 
attempted. 

Further Authorities on General Subject. 
—Those desiring to go into the subject 
further and more exhaustively may profit- 
ably consult the following authorities :** 

Conclusions as to Release of New Right 
of Action—tThe following conclusions are 
suggested : 

(1) That a release by the personal 
representative in the absence of fraud, is 
probably good. 

(2) That a release by all the benefi- 
ciaries is almost certainly good; and 

(3) That a release by one or more of 
the beneficiaries is good as against him or 
them. 

Rost. B. TUNSTALL. 

Norfolk, Va. 


ease the decision is expressly based on the 
circumstances that the Kentucky statutes ex- 
pressly gave the personal representative the 
power to settle the claim, which power the court 
held to be exclusive). 

(27) Mella v. Northern S. S. Co., 127 Fed. 
416 (this is really all this case decides, though 
in the note in 35 L. R. A. [N. S.] 207, it is cited 
to sustain the proposition that a widow-admin- 
istratrix can, by release executed prior to her 
appointment, extinguish the right of the next 
of kin under the New York statute. The court 
expressly however, limits the effect of the re- 
lease to her interest in the recovery); Pitts- 
burgh, etc., R. Co. v. Moore, 152 Ind. 345, 53 N 
E. 290, 44 L. R. A. 638; Pittsburgh, ete., R. Co. 
v. Hosea, Ind., 53 N. E. 419; Dowell v. Burlington, 
etce., R. Co., 62 Iowa 629, 17 N. W. 901 (qu: 
whether it is a fair inference from this case 
that the widow, had she been administratrix, 
could validly have released the claim?) ;Mc- 
Veigh v. Minneapolis, etc., R. Co., 110 Minn., 
184, 124 N. W. 971; Chicago, etc., R. Co. v. Wy- 
more, 40 Neb. 645, 58 N. W. 1120; Chicago, etc., 
R. Co. v. Healy, Neb., 111 N. W. 598, 10 L. R. A. 
(N. S.) 198 (in both the last two cases the 
widow was also the administratrix, but in the 


first it is stated expressly, and in the latter im- 

plied, that she did not release in that ss 

Houston, etc., R. Co. v. Bradley, 45 Tex. 171. 
(28 13 “Death”); 


Cye. 325 et seq. (Tit. 34 
Cyc. 1080 (Tit. “Release’”’); 15 Am. Dig. (Cent. 
Ed.) Sec. 27; 7 Am a (Cent. Ed.) may No. 
Sec. 25; Notes 14 L. R. A. 414; 21 L. R. 158; 
8 R. CN. S.) 384; 11 L. R. A. (N. $5 148; 
27 L. > A. (N. S.) 176; 35 L. R. A. (N. S.) 207; 
L. R. A., 1915 E. pp. 1095, 1104, 1163. 





BILLS AND NOTES—ALTERATION. 





LANDON v. HALCOMB. 





Court of Civil Appeals of Texas. 
Feb. 19, 1916. 


Ft. Worth, 





184 S. W. 1098. 


A material alteration of a note precludes any 
claim on the part of the holder to protection as 
an innocent purchaser for value without notice. 





DUNKLIN, J. V.S. Halcomb, the proprietor 
of a drug store in the town of Bridgeport, gave 
a written order to the Vernon Advertising Com- 
pany of Schell City, Mo., for a piano, a set of 
silver, fountain pens, and advertising matter, 
to be shipped by the company to Halcomb, and 
attached to the order was Halcomb’s promissory 
note, payable to the advertising company, or 
order, for $400. The note and order were on 
the same piece of paper, but were separated 
by a perforated line. The order reads as fol- 
lews: 


The Vernon Advertising Company, of Schell 
City, Mo. 


Pianos Direct from the Factory. 

Town, Bridgeport. State, Texas. 6/23/1914. 

County, Wise. Post-Office, Bridgeport, Tex. 

Gentlemen: Upon approval of this order, 
please deliver to me at your earliest conveni- 
ence, f. o. b. factory, or distributing point, the 
goods described in this order, with the under- 
standing that this is to be the exclusive order 
for this town, I or we understand that this 
order cannot be countermanded. 


shall contain the following goods: 


1 piano (guaranteed for 10 years). 
2,500 duplicate tickets. 
250 piano circulars. 
250 nomination letters. 
1 piano stool. 
288 fountain pens. 
250 pen circulars. 
Merchant’s instructions. 
1 26 pe. silver set. 
250 silver set circulars. 
2,500 trade cards. 
Contestants’ instructions. 
Price, $400, Payable Five Payments. 


This order 


We guarantee the sale of 288 fountairi pens at 


$1.50 each by the close of the contest: Pro- 
vided, the contest is run at least 26 weeks from 
opening date acording to the advertised plans 
as per regular printed circulars furnished by 
the Vernon Advertising Company and awards 
all prizes accordingly, reports the gross sales 
of pens each 30 days, during the contest and 
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makes each and every payment on the date or 
within 5 days from the date when due. In 
case the undersigned should for any reason 
desire to close the contest before all the pens 
have been sold, then the Vernon Advertising 
Company agrees to purchase all pens remaining 
unsold. The undersigned hereby accepts the 
above conditions and agrees that failure on his 
part to fulfill any of the above conditions will 
and does héreby release the Vernon Advertising 
Company, of Schell City, Mo., from any liability 
on this contract. 

We hereby appoint the undersigned as agent 
for the Vernon Piano at Bridgeport, Texas, and 
agree to pay him a commission of $50.00 on all 
sales made at the regular retail price of $350.00, 
or through said agent, commission payable out 
of the first money received from such sale. No 
other agreements or conditions not embraced 
in this regular printed form will be accepted 
or recognized. This order is taken in dupli- 
cate. 

(Signed) V. S. Halcomb. 

By B. Kupton, Representative. 

It appears that these documents were ex- 
ecuted by Halcomb in pursuance of an adver- 
tising scheme suggested and proposed by a trav- 
eling agent of the advertising company. 


The present suit was instituted by A. C. 
Landon, residing at St. Louis, Mo., against 
Halcomb upon the note so executed, which had 
been. detached from the written order. The 
plaintiff alleged that he was an innocent pur- 
chaser of the note for value before maturity, 
und from a judgment in favor of the defendant, 
the plaintiff has appealed. 

The evidence showed beyond controversy 
that the defendant received 144 of the foun- 
tain pens and practically all the other articles 
mentioned in the order, except the piano and 
stool; and that defendant, in pursuance of the 
advertising scheme planned and arranged by 
the company, advertised to give away the piano 
and other articles as prizes; that the piano and 
stool never reached Bridgeport in time to be 
used in accordance with such advertising, al- 
though the defendant made repeated demands 
therefor; that later the piano did arrive at 
Bridgeport, consigned to shipper’s order, but 
that the advertising company failed and re- 
fused to send defendant any bill of lading for 
said piano, and in the absence of which the de- 
fendant was unable to get it, and in consequence 
of which the defendant never received it. 

The case was submitted to a jury upon spe- 
cial issues, and the jury found that the articles 
received by the defendant were of no value; 
that the advertising company at the time said 
contract was made did not intend to comply 





with its contract to ship the goods mentioned 
in the order; that the company entered into 
the contract for the fraudulent purpose of get- 
ting possession of the notes and realizing there- 
on by transferring the same to some other per- 
son. The jury further found that the plaintiff, 
Landon, was not a purchaser of the note in the 
usual course of trade and in good faith for 
value, and that at the time he purchased it he 
had notice that the same was given as a con- 
sideration for the obligation contained in the 
written order referred to above, and that the 
advertising company had obtained the note for 
the fraudulent purpose of cheating defendant. 
The jury further found that it was the inten- 
tion of the parties to said note and written 
order at the time those instruments were exe- 
cuted and delivered that the same were to re- 
main attached, together, as they were attached 
when executed, and to remain so until the ob- 
ligations of both parties were fully complied 
with, and that the note was detached from the 
order without defendant’s consent. The jury 
further found that at the time plaintiff pur- 
chased the note he had notice that the same 
had been attached to said order when those in- 
struments were executed and delivered, and 
that the same had been detached without the 
consent of the defendant. They further found 
that the goods mentioned in the order, and for 
which the note was given, were intended to be 
used in furtherance of a lottery scheme, and 
that plaintiff knew of that fact at the time he 
bought the note, and that the separation of the 
note from the order was a material alteration. 


The facts so found by the jury were pleaded, 
substantially. by Halecomb as defenses to the 
suit. All the findings of the jury have been 
attacked by appellant as being unsupported by 
the evidencé, and the contention is made that 
the evidence conclusively shows that plaintiff 
was an innocent purchaser of the note before 
maturity for value without notice of any de- 
fenses thereto. 


[1, 2] The evidence shows conclusively that 
the note in suit and the order for goods em- 
bodying contractual obligations on the part of 
the Vernon Advertising Company, as well as 
on the part of defendant, Halcomb, which was 
originally attached thereto, were parts and par- 
cels of one contract. If at the time the con- 
tract was executed the parties thereto intended 
and understood that the note was to remain 
permanently attached to the order, as found by 
the jury, then it follows that the separation of 
the order from the note for the purpose of ne- 
gotiating the note was a material alteration of 


the note, which precluded any claim on the part 
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of plaintiff that he should be protected as an 
innocent purchaser and holder of the note for 
value without notice of any defense thereto. 
Baldwin v. Haskell Nat. Bank, 104 Tex. 122, 
133 S. W. 864, 134 S. W. 1178; Otto v. Halff, 89 
Tex. 384, 34 S. W. 910, 59 Am. St. Rep. 56; 1 
Ruling Case Law, p. 990; 2 Corpus Juris. 1176 
and 1210; Rochford v. McGee, 16 S. D. 606, 94 
N. W. 695, 61 L. R. A. 335, 102 Am. St. Rep. 
719. And this is true notwithstanding the fact 
that the order was attached to the note by a 
perforated line, thus rendering the separation 
of the two instruments in such a manner as 
possibly to mislead the purchaser of the note. 
Stephens v. Davis, 85 Tenn. 271, 2 S. W. 382; 
First Nat. Bank v. Dorsey, 166 S. W. 54; 
Bothell v. Schweitzer, 84 Neb. 271, 120 N. W. 
1129, 22 L. R. A. (N. S.) 263, 133 Am. St. Rep. 
623. 


(3, 4) We are of the opinion, further, that 
the evidence was sufficient to support the 
findings referred to above, and also the fur- 
ther finding by the jury that plaintiff’ was 
not an innocent purchaser and holder of the 
note. While testimony introduced by plain- 
tiff to refute the latter finding was positive in 
terms, yet there were circumstances which 
tended to show the contrary and which pre- 
sented more than a mere suspicion that such 
testimony was untrue. The purchase of the 
note in St. Louis, Mo., within three days after 
its execution, in Bridgeport, Tex., for an ad- 
mitted discount of 12% per cent, the failure 
of plaintiff to show the indebtedness for which 
the note was further discounted, as claimed 
by plaintiff, arose, his failure to show what, 
if any, investigation he made to determine 
the solvency of the maker of the note be- 
fore he purchased it, his implied denial of a 
lifelong and intimate acquaintance with Boat- 
wright, the manager of the Vernon Advertis- 
ing Company, as established by several disin- 
terested witnesses residing in Schell City, Mo., 
and his further implied denial that he was in 
the habit of making frequent trips to Schell 
City where Boatwrignt conducted the business 
of payee of the note, as testified to by sev- 
eral of the same witnesses, were some of the 
circumstances which tended to impeach the 
alleged good faith of plaintiff in the purchase 
of the note. 


(5) Pertinent to the failure of plaintiff to 
explain fully the discount of the principal of 
the note in his purchase and his failure to 
explain what investigation, if any, he made 
with respect to the solvency of the maker 
before he purchased the note, we wish to cite 





the familiar rule that a failure of a party 
to produce evidence within his control raises 
the presumption, under circumstances like the 
present suit, that if produced it would oper- 
ate against him. Mitchell v. Napier, 22 Tex. 
120; G. H. & S. A. Ry. v. Young, 45 Tex. Civ. 
App. 430, 100 S. W. 993. 


(6) The issue of bad faith in the purchase 
of the note, like the issue of fraud, could be 
established by circumstantial evidence. 


The findings of the jury indicated above 
were decisive of the whole case in favor of 
appellee, and therefore the judgment is af- 
firmed. 


Affirmed. 


Note.—Detaching Paper from Written Con- 
tract so as to Make it a Negotiable Instrument.— 
It is beyond doubt true, that a written contract 
with an agreement to comply with its terms can 
constitute but a single paper. And this is true 
though such contract be so framed as to show 
that the terms thereof are separately signed and 
an obligation to pay money in consideration of 
those terms is also separately signed upon the 
same sheet of paper. Can, therefore, the wrongful 
detaching of one part from the other make either 
different from what it was before? If it can- 
not, how may it be said that such detaching has 
anything to do with the alteration, material or 
otherwise, of negotiable instruments. As to ma- 
terial alterations it has been held at common law 
that a negotiable instrument is made void even 
in the hands of an innocent purchaser. By nego- 
tiable instruments law, a holder in due course 
may recover according to original tenor. But 
these rules apply to instruments complete in their 
original form as promissory notes. They do not 
seem to apply to a paper in form a promissory 
note, but in fact but a condition of, or promise 
under, 2 contract of which it forms part as it has 
been written. 


In Bothell v. Schweitzer, 84 Neb. 271, 120 N. 
W. 1129, 22 L. R. A. (N. S.) 263, 133 Am. St. 
Rep. 623, detaching a paper in form a note 
from a contract to which it was glued, was held, 
though the purpose of its being glued was to 
prevent it from getting into the hands of an 
innocent purchaser, to be a material alteration of 
the detached part under Negotiable Instruments 
Law, which permits recovery according to orig- 
inal tenor. It seems to us this was not an 
alteration but an attempt to create two papers 
where only one existed before. It was attempting 
indirectly to subtract from, or carry into two 
parts, a single contract conditions not existing 
in it as a whole. An alteration of a written in- 
strument would act directly and not indirectly. 


In Rochford v. McGee, 16 S. D. 606, 94 N. W. 
695, 61 L. R. A. 335, 102 Am. St. Rep. 719, the 
facts show an application for insurance on a 
single sheet of paper, which contained at the 
bottom an agreement in the form of a promissory 
note, the part showing the application being 
signed by the applicant and separated from the 
other by “a delicately perforated line.” It was 
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said the paper in form of a note “constituted 
an integral portion of a continuous instrument de- 
nominated ‘Application for Insurance’ and was 
made a part thereof for the purpose of secur- 
ing the payment of subsequent assessments, none 
of which were ever made and that the same 1s 
non-negotiable.” Then the court says: “The de- 
tachment and separation of the lower portion 
of the instrument constitutes a material altera- 
tion rendering what appears to be a negotiable 
promissory note void in the hands of a bona fide 
holder.” But the court does not say there was 
alteration of the note. There was instead altera- 
tion of the “continuous instrument” spoken of. 
It was void because that which was altered 
was not sued on or showed no liability under 
the proof. This instrument was rather mutilated 
than altered. 


Sharswood, J., considered a perforation case, 
where the part of a paper below the perforation 
was in form a perfectly negotiable instrument. 
He referred to a case where this part being 
easily separable, no one could have any reason 
to suspect, that it was not an entire paper. “In 
the case before us on the defendant’s offer he 
did not sign a promissory note but a contract 
by which he was to become an agent for the 
sale of a washing machine. It was so cunningly 
framed that it might be cut into two parts, one 
of which with the maker’s name, would then 
be a perfect negotiable note. Whether there was 
negligence in the maker was clearly a question 
of fact for the jury.” He then goes on to say 
that if the maker was not negligent, ‘the altera- 
tion was a forgery,” and could be set up suc- 
cessfully in defense. Brown v. Reed, 79 Pa. 
370, 94 N. W. 695. But it does not seem logical 
to say forgery as against a negligent person may 
ever authorize a right of action. Spoliation might 
be different. 


In Noll v. Smith, 64 Ind. 511, it was said to 
be the general rule that when a material condi- 
tion is annexed to or forms a part of a negotiable 
note, and is detached therefrom, such removal 
alters the note even in the hands of a bona fide 
holder, “but when the note and the condition are 
negligently so executed by the maker that the 
condition may easily be removed, without in 
any manner mutilating or defacing the note,” the 
maker cannot set this up against such a holder. 
To the same effect seem Zimmerman v. Rote, 
75 Pa. 188; Mater v. American Nat.- Bank, 8 
Colo. App. 325, 46 Pac. 221; Elliott v. Levings, 
54 Ill. 213. 


Many cases have held, however, that this de- 
tachment is equivalent to forgery, which can- 
not give any title to a purchaser, however inno- 
cent he may be. 


It would seem, that technically there would not 
be forgery in such detachment, and rather ought 
one who signs a contract in such parts that one 
may be detached from the other and a fraud thus 
be perpetrated on an innocent party, to be liable 
therefor. There is no real necessity for anyone 
to sign a detachable note from a contract and 
one asked to do it ought, because of such request, 
to be put on his guard and liable for negligence 
if he persists in signing it. c. 





ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1916— 
WHEN AND WHERE TO BE HELD. 


American—Chicago, August 30, 31 and Sep- 
tember 1. 
Alabama—Decatur, July 14 and 15. 
Arkansas—Little Rock, May 30 and 31. 
California—Del Monte, August 17, 18 and 19. 
Colorado—Colorado Springs, July 7 and 8. 
Florida—Atlantic Beach, June 16 and 17. 
Georgia—Tybee Island, June 1, 2 and 3. 
Hawaii—May 31. 
Illinois—Chicago, June 1, 2 and 3. 
Indiana—Lafayette, July 12 and 13. 
Iowa—Dubuque, June 29 and 30. 
Kentucky—Louisville, July 6 and 7. 
Maryland—Deer Park, June 29, 30 and July 1. 
Michigan—Battle Creek, June 30 and July 1. 
Minnesota—Duluth, August 8, 9 and 10. 
Montana—Missoula, latter part of July. 
New Hampshire—Newcastle, June 30 
July 1. 
New Jersey—Atlantic City, June 16 and 17. 
New Mexico—Santa Fe, August 14 and 15. 
North Carolina—Wrightsville each, June 
28 and 29. 
North Dakota—Devil’s Lake, in August. 
Ohio——July 11, 12 and 13. Place not fixed. 
Oregon—Portland, November 21. . 
Pennsylvania—Bedford Springs, June 27, 28 
and 29. 
South Dakota—Mitchell, July 18, 19 and 20. 
Tennessee—Memphis, June 29 and 30. 
Texas—Galveston, July 3, 4 and 5. 
Vermont—Montpelier, October 3 and 4. 
Virginia—Old Point Comfort, July 11, 12 and 
13. 
Washington—North Yakima, August 10, 11 
and 12. 
Wisconsin—Oshkosh, June 28, 29 and 30. 


and 








CORRESPONDENCE. 





“UNNECESSARY JUDICIAL OPINIONS 
BREEDERS OF CONFUSION.” 





Editor Central Law Journal: 


I have just read your editorial on page 277 
of issue April 21, and note what you say in com- 
menting on the duty of judges in rendering 
judgment, “giving or refusing a judgment to a 
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suitor is of secondary consideration,” and you 
repeat, “As we said, a judgment is of secondary 
importance.” I think the judgment is of the 
first importance, and that it is the glory of the 
common law that it is based on the findings in 
concrete cases. The force of precedent depends 
on the authority of the court. The force of 
reasoning depends on the force of the judge. 


ing in support of their reasoning by their 
brethren, though it has been said that Marshall 
said many things that were obiter dicta. But 
no man has more clearly warned against taking 
obiter dicta at their face value than he. 

. EDITOoR. 








The opinions of the United States Supreme 
Court is an example of one, and the opinions 
of Kent, Marshall, Lumpkin, show as examples 
of the other. The reasoning of the law is the 
real basis for the judgment; the reasoning of 
the judges is sometimes erroneously considered 
the basis of the judgment. 


Take an extreme example: A man is killed 
while working for a company; his widow sues 
for damages; a man reasons that she should 
recover damages because she is needy and the 
husband lost his life working for the company. 
The law says she should recover because the 
company neglected some duty it owed to the 
husband. It is the duty of the jurist to search 
out the true reason of the law from this wil- 
derness of special instances, Bishop on Non- 
Contract Law, § 839. F. H, PRENDERGAST. 

Marshall, Tex. 


Note.—We think our correspondent takes the 
excerpts apart from the context. It is of no 
importance to the law which of two litigants 
secures a judgment. A litigant is but an inci- 
dent in a judicial proceeding. 


We were trying to impress the view that 
opinions giving reasons not approved of by a 
majority in deciding a case confused precedent, 
and that contradictory reasoning to the same 
conclusion were best omitted. 


Our correspondent in saying that the force 
of precedent depends either on the court or 
the fame of a judge seems to admit our con- 
tention, but this is not strictly true. If our 
great tribunal renders a judgment upon widely 
variant reasoning by the judge, it could not be 
supposed to stand very high as a precedent. 
And if Kent, Marshall or Lumpkin differed with 
all of their associates in a case, what they said 
would not stand in the court where rendered 
as a precedent. In other jurisdictions it might 
be taken as greatly persuasive. 


It may be, that many judges esteem them- 
selves to have the learning of a Kent, a Marshall 
or a Lumpkin, and this makes them spin out 
their argumentation whether others of the 
bench agree with them or not. We do not re- 
member many cases where either of the great 
legal lights mentioned found themselves lack- 





BOOK REVIEWS. 





FEDERAL TRADE COMMISSION. 
Mr. John Maynard Harlan and Mr. Lewis 


+ W. McCandless, of the Chicago Bar, give “An 


Interpretation of the Trade Law and Related 
Statutes,” of which they say “the meaning and 
operation are somewhat vague and have not 
yet been fully declared by the courts” and that 
they will accomplish all they hope if this 
interpretation “shall assist the bar in reaching 
a conclusion as to what business conduct is 
prohibited by the statutes considered and as to 
how those statutes should properly operate.” 
They seem thus to be proposing something more 
as a guess, the reasonableness of which they 
submit to the bar, than anything else. Never- 
theless, even on this theory they have pro- 
duced a very interesting little volume of less 
than 100 pages, exclusive of an appendix of 
some 80 pages, containing the Trade Law, Anti- 
Trust Laws, the Clayton Law, the Sherman, 
the Wilson Law, and Rules of Practice Before 
Federal Trade Commission. 


The analysis of the trade law is very discrim- 
inating and appropriate decision is referred 
to, all of which antedates the enactment of the 
law itself, but is useful in construction. The 
chapters on regulative, advisory and investiga- 
tive powers are well worth perusal. 


The volume is in buckram, typography and 
paper are excellent and the publication comes 
from the house of Calloghan & Co., Chicago. 
1916. 


NOTES TO INDIANA STATUTES, 1915. 


The National Annotating Company gives to 
Indiana lawyers a very useful work in .gather- 
ing its notes to Burnes Statutes, 1914. The 
editor of this work is Mr. B. F. Watson, of In- 
dianapolis bar, and it contains all current In- 
diana decisions as it affects those statutes 
placed serially in the work 


Additionally, the editor gives references to 
decision by the courts of other states in con- 
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struction of similar statutes, and he uses freely, 
by reference, the notes in such publications as 
Iawyers’ Reports Annotated, American Anno- 
tated Cases, and American & English Anno- 
tated Cases, employing also the Key-number 
Annotations to the Indiana, Decennial and 
American Digests, “Cyc.,” Ruling Case Law 
and Corpus Juris. This enables exhaustive 
search into any question. We are glad to see 
frequent reference by the editor to our own 
publication. 

This work evidences careful and discriminat- 
ing work and, by Indiana lawyers, especially, it 
should be thought a sort of vade mecum, in- 
dispensable in the life of a practitioner. 

The volume is bound in buckram, of at- 
tractive typography, and comes from the press 
of National Annotating Company, Crawford- 
ville, Ind., 1916. 





WRIGHTINGTON ON UNINCORPORATED 
ASSOCIATIONS. 





This work is by Mr. Sydney R. Wrightington, 
of the Boston Bar, and it appears to have been 
written upon the theory that corporations as 
corporations were either not looked to as the 
sole or most reliable general means for asso- 
ciating capital for enterprise or because “an 
unreasoning public hostility to corporations” 
has grown up in the country. It seemed to the 
author that business men were reverting to 
unincorporated associations, especially as their 
advantages were made evident by Massachusetts 
decision, in which associations with transfer- 
rable shares are recognized, showing that trust 
agreements may accomplish the same things 
that a corporation might. Taking, however, 
unincorporated associations as a. subject for 
treatment, this book is extended to the entire 
field indicated by the title. 

The book has five chapters and the course of 
treatment may be best indicated by giving their 
headings: Introduction, Associations for Profit, 
Trusts, Unassociated Groups, and Non-Profit As- 
sociations. These headings are all considered 
in 314 pages, and these pages are followed by 
an Appendix of Forms which takes up 150 pages 
more. 

While the treatment, therefore, must be econ- 
sidered somewhat brief, it yet is in clear text 
and based on pertinent rather’ than exhaustive 
authority. It should be considered a very use- 
ful book for the practitioner. 

The volume is bound in law buckram, with 
excellent print, and full notes explanatory in 
their character, and comes from the well-known 
publishing house of Little, Brown & Company, 
Boston, 1916. 





HUMOR OF THE LAW. 


—_ 


“How came you here, my man?” queried the 
lady, who was distributing tracts in the prison, 
to convict No. 41144. 

“I was brought here by my conviction,” re- 
plied the man behind the bars. 





“Dad, what do the lawyers call a man that’s 
been sued?” 

Dad—“A pseudonym, William. 
see I’m busy?”—Judge. 


Can’t you 





When Lloyd George was a young country so- 
licitor in Wales he was riding home in his dog- 
cart one day, and came upon a little Welsh 
girl trudging along so wearily that he offered 
her a ride. She accepted silently, and all the 
way along, although the future statesman tried 
to engage her in conversation, he could not 
get her to say anything more than “Yes” or 
“No.” 

Some days afterward the little girl’s mother 
happened to meet Mr. Lloyd George, and said 
to him, smilingly, “Do you remember my little 
girl riding with you the other day? Well, when 
she got home she said, ‘Mamma, I rode from 
school with Mr. Lloyd George, the lawyer, and 
he kept talking to me, and I didn’t know what- 
ever to do, for you know Mr. Lloyd George, the 
lawyer, and charges you wheneyer you talk with 
him, and I hadn’t any money.—The Youth's 
Companion. 





A Young Lawyer (having passed his examina- 
tion): ‘Well, I’m glad it’s over. I have been 
working to death the last few years trying to 
get my legal education.” 

Old Lawyer: “Well, cheer up, my boy; it’ll 
be a long time before you have any more work 
to do.”—Criminal Law Review, India. 





Former Speaker Cannon tells this story of 
his early, impecunious days: ; 

“One of my friends was a struggling phy- 
sician. Neither fame nor fortune had come to 
either of us, but we were always hopeful. The 
hard life told on my friend, however, for he 
became quite bald while he was still young. 

“One day I greeted him with a beaming 
countenance and exclaimed: 

“‘What do you think, Henry? 
bought an office safe!’ 

“Then, Joe,’ said he, with the utmost grav- 
ity, ‘I shall buy a hairbrush.’”—Everybody’s. 


I have just 
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1. Aection—Joinder of Causes—The word 
“transaction,” as used in statutes providing 
for joinder of different causes of action in the 
same complaint, means something which has 
taken place whereby a cause of action has 
arisen, and embraces not only contractual re- 
lations, but also occurrences in the nature of 
oe County v. Mischel, N. D., 156 N. 


2. Adverse Possession—Color of Title.—Al- 
though acts of ———. on wild land under 
color of title need not be frequent or exten- 
sive, mere removal of sawlogs and rails, in the 
absence of a showing of frequency or time of 
removal, is insufficient to establish title by ad- 
verse possession, though coupled with testimony 
of two witnesses that, so far as they knew, 
claimant had sole possession.—Franklin  v. 
Snow, Ala., 71 So. 93. 


3. Dower.—Whe:e tne widow of one of the 
several tenants in common entitled to land as- 
serted that she was entitled to hold during her 
life, her claim was that of dower, and was not 
an adverse claim affecting title of other tenants. 
—Civil v. Toomey, S. C., 88 S. E. 261. 


4.——Statute of Limitations.—Limitations will 
not run, so as to give title to adverse posses- 
sion, in favor of purchasers who know that the 
vendor held title to a certain interest in trust, 
and on that account reserve part of the pasuate 
price.—Walker v. Taylor, S. C., 88 S. E 

5. Attorney and Client—Fraud.—aA solicitor 
who approved a settlement agreement calling 
for conveyance to his client or a corporation, 
cannot claim that conveyance to the corpora- 
tion was in fraud of his rights to his fee.—Har- 
ton v. Amason, Ala., 71 So. 180 

6. Scope of Authority.—The authority of 








counsel for wife in her suit for divorce ended 
with entry of the decree, and, where plaintiff 
was then in possession of her minor child, 
counsel was without power to appear in re- 
sponse to motion to strike order relating to 
custody, or to stipulate with reference thereto. 
—Scott v. Scott, Iowa, 156 N. W. 834, 





7. Bankruptey—Corporation.—A eanuianbliias S 
participation in the illegal issuance of its bonds, 
contrary to Stock Corporation Law N. Y. § 55, 
did not prevent relief to its trustee in bank- 
ruptcy, suing to compel their return.—In re 
Progressive all Paper Corp., U. S. C. C. A., 
229 Fed. 489. 





8 Evidence.—Whether bankrupt’s lessor, 
who, upon Keys being sent to him, entered, 
cleaned premises, and displayed “For Rent” 


sign, accepted surrender, held a question of 
fact, and fining of referee that surrender was 
accepted was not erroneous.—Dallam v. Reber, 
U. S.C. C. A., 229 Fed. 554. 


9. Reclaiming Property.—Under either 
Ohio or Michigan rule, séller, in absence of 
fraud, held not entitled to reclaim goods from 
trustee in bankruptcy, though buyer was insol- 
vent, without seller’s knowledge.—Schroth v. 
Monarch Fence Co., U. S. C. C. A., 229 Fed. 549. 


10. Sale by Referee—Where a bankrupt 
has no title to land, sale thereof by referee con- 
veys no t'tle as against persons not parties to 
bankruptcy proceedings.—Anderson v. Daugh- 
erty, Ky., 183 S. W. 5465. 


11. Banks and Banking—Criminal Law.— 
Ratification by directors of national] bank of is- 
suance of certificate of deposit in violation of 
Rev. St. §5209 (Comp. St. 1913, § 9772), held not 
to deprive the act of its criminal character.— 
og r' v. United States, U. S. C. C. A., 229 

ed. b 


12. Depositor.—Where a mortgagor sells 
mortgaged property, converts the proceeds, and 
deposits them in his bank to his credit as a 
general deposit, without notice to the bank 
whence they came, he thereby becomes the 
bank’s creditor, and the bank may apply the 
amount on his indebtedness to it, without his 
consent.—Crider Bros. Commission Co. v. Far- 
= Nat. Bank of Ludlow, Mo. App., 183 S. 














13. Draft—A bank which received a draft 
from a depositor drawn by the latter, issuing its 
deposit slip and entering the deposit on the 
depositor’s account, it being later checked out, 
became absolute owner of the draft.—Haas v. 
aoe County Fruit Co., Mo. App., 183 -S. W. 


14. Matured Debt.—A bank’s right to applv 
a general deposit to a matured debt does not 
depend on any express direction, where there 
is no understanding to the contrary.—Gunn Vv. 
Stockyards State Bank, Kan., 155 Pac. 796. 


15. Bills and Notes—dAcceptance.—Where a 
bill of exchange was “accepted payable out of 
proceeds of Northwestern Fisheries Company 
contract when same become available,” the ap- 
plication bythe acceptor of a remittance con- 
stituting part of such proceeds to the drawer’s 
indebtedness to the acceptor, owing before the 

acceptance, was a violation of the acceptance.— 
Schwabacher Hardware Co. v. A. W. Miller Saw- 
mill Co., Wash., 155 Pac. 767. 


16. Attorney Fee.—Stipulations in a ne- 
gotiable note for payment of a certain percent- 
age of the principal and the statutory attor- 
nev fee as collection charges are unenforceable. 
—First Nat. Bank of Pineville v. Sanders, W. 
Va., 88 S. E. 187. 


17.— Collateral Security.—Where lessees of 
a mine, who gave the lessor notes to secure 
back rovalties, transferred to a company which 
assumed the notes and defaulted, the lessor re- 
covering judgment, including the amount of the 
notes, and the companv had property which 
came to the lessor satisfying his judgment, he 
eould not recover against the original lessees 
2, the notes.—Brown v. Shorter, Ala., 7i So. 
103. 

18. Indorsement.—An insurance company, 
which issued its stock, contravening Constitu- 
tion and statute, for a note, and indorsed be- 
fore maturity to a third person as part consid- 
eration for preperty transferred, was liable to 
the third person on its indorsement.—Pruden- 
tial Life Ins. Co of Texas v. Smyer, Tex. Civ. 
App., 183 S. W. 825. 

19. Renewal Note.—It is good defense to 
note in renewal of one given to procure loan 
that no money was procured and that renewal 
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was given on false assurance that payee nee 
chine for maker.—Phillips v. Starr, Ga., 88 
bk. 195. 


20. Breach of Marriage Promise—Excuse for 
Non-Performance.—To repudiate marriage con- 
tract on ground that consummation will endan- 
ger life and health of party fatally sick requires 
reasonable certainty of such result; possible 
contingency not being enough.—In re Olatield’s 
Estate, lowa, 156 N. W. 977. 


21. Validity of Promise.—While no action 
can be maintained on promise of marriage made 
while the promisor was yet married to another, 
evidence of the acts, conversations, and conduct 
of the parties after defendant promised to mar- 
ry plaintiff, but before he secured his divorce, is 
admissible in an action on a subsequent prom- 
ise.—Morgan Vv. Muench, lowa, 156 N. W. 319. 

22. Brokers—Scope of Authority.—Ordinarily 
a real estate agent has merely authority to find 
a purchaser ready, able, and willing to buy on 
the owner’s terms, or such as are acceptabie to 
him, and he has no authority to sell, except by 
inference from unequivocal expression to such 
effect.—Dodd v. Groos, Iowa, 156 N. W. 845. 


23. Carriers of Goods—Bill of Lading.—Com- 
mission merchants, receiving and selling hogs 
shipped on straight bill of lading without no- 
tice of assign'ment of the bill of i, 5 held not 
liable in trover to assignee.—C. E. White & Co. 
v. Century Savings ge g Des Moines, iowa, 
U. S. C. C. A., 229 Fed. 


24. Delivery. hid pr delivery to the car- 
rier of baggage carried for nothing by it on a 
different train from the passenger’s and of the 
earrier’s failure to deliver, is evidence suf- 
ficient to take the case to the jury and support 
a verdict, though the carrier is not liable unless 
the jury finds that it did not exercise the care 
of an ordinary person of prudence under the 
circumstances.—Perry v. Seaboard Air Line R. 
Co., N. C., 88 S. E. 156. 

25. Carriers of Passengers—Duty to Passen- 
ger.—Carrier, which did not know that insane 
passenger jumping or falling from window was 
seriously hurt or injured, which allowed his 
relative to leave train to go back to his assist- 
ance, and which could not have prevented pas- 
senger’s death or relieved his suffering by go- 
ing back to take him up, was under no duty to 
do so.—Boyd v. Alabama & V. Ry. Co., Miss., 71 
So. 164. 

26.——Stations.—Where a railroad company 
furnished a safe walk to a shed for passengers 
at a flag station, it is not liable for defects in 
the way leading to a signal tower, not designed 
for the accommodation of passengers.—Mitch- 
ell v. Southern Ry. Co., Va., 88 S. . 


27. Chattel Mortgages — P wetter — De- 
scription ot cattle covered by a chattel mort- 
gage as “147 head of cattle,” held too general 
and to ese the mortgages.—State v. Hurt,, 
Mo., 183 S. 333. 


28. Li A of Minor.—One who had 
mortgaged a crop to be raised by himself or 
family could not, as against the mortgagee, 
emancipate his minor son, at the same time re- 
taining him in the family, and rent to him part 
of the premises, so as to give the son a title 
superior to that of the mortgagee to crop raised 
by the son.—Hughes & Tidwell Supply Co. v. 
Bussey, Ala. App., 70 So. 997. 


29. Collision—Damages.—Where a tu and 
her tow were jointly in fault for a collision 
in which the tow was injured, the tug is lia- 
ble for one-half the damages sustained by the 
tow.—The Teaser, U. S. D. C., 229 Fed. 476. 

30. Evidence.—In the absence of evidence 
that it was customary, an anchored steam- 
ship cannot be charged with fault for a col- 
lision because she did not keep up steam, so as 
to be prepared to move instantly.—The Charles 
Hubbard, U. S. C. C. A., 229 Fed. 352. 


31. -Negligence.—Knowledge of use of riv- 
er by small boats imposed on those operating 
defendant’s steamboat the duty of anticipating 
presence of small boats and maintaining a look- 
out for them and of running at such a rea- 
sonable speed with proper signals as would 
give such boats opportunity to avoid colli- 
sion.—Monongahela River Consol. Coal & Coke 
Co. v. Lancaster’s Adm’r, Ky., 183 S. W. 258. 




















32. Commerce—Employe.—A switchman is 
employed by defendant company in interstate 
commerce, within the federal mployers’ Lia- 
bility Act, though at the time making up an 
interstate train belonging to another company 
wales defendant’s yards.—Ruppell v. New York 

Cent. R. Co., N. ¥. Sup. Ct., 157; N. Y¥. S. 10965. 

33. Repairing Instrumentalities.—The re- 
pairing of an interstate car, engine, or tender 
essential to its interstate progress is as much 
interstate commerce as its subsequent progress. 
—Bolch v. Chicago, M. & St. P. Ry. Co., Was., 
1055 Pac. 422. 

34.——Safety Appliances.—When cars or loco- 
motives which are required to be equipped with 
safety appliances under the Federal Safety Ap- 
pliance Act are used upon or pass over a rail- 
road which is used for interstate commerce, 
the federal act applies and is supreme.—State 
v. Beaumont & G.N R. R., Tex. Civ. App., 183 S. 
W. 120. 

35. Common Carriers—Jitney Busses..—Jit- 
ney busses are common carriers which may 
be regulated and controlled.—Huston v. City of 
Des Moines, lowa, 156 N. W. 883. 

36. Contracts—Guaranty.—The mere use of 
the word “guarantee” in an agreement does not 
change the plain character of the agreement.— 
seaeeen v. Van Lanningham, Mo., 183 S. W. 





37. Copyrights—Loss of Right.—Copyright 
covering comic opera held lost as to vocal num- 
ber by publishing and selling it separately, 
with nothing to show that the opera from which 
it was taken was copyrighted.—Herbert y. Shan- 
ley Co., U. S. C. C. A., 229 Fed. 340. 

38. Corporations—Subscription to Stock.— 
Where defendant gave his note conditioned on 
the business being carried on under the Roch- 
dale system, in payment for his subscription for 
stock in a corporation, he became a subscriber 
on special terms, the condition subsequent not 
affecting his liability, but if valid being con- 
sidered as collateral and giving a right of ac- 
tion for breach.—Warren Co. Co-op. Ass’n V. 
Boyd, N. C., 88 S. E. 153. 

39. Counties—Subordinate Municipality. —A 
“county” is a government within a govern- 
ment, not to be dissolved or destroyed by legis- 
sae? oe alias er cscs v. Tyler, Tenn., 183 
Ss. 

40. miasiaiedie — Building Restrictions. — 
Plaintiff, holding under the original owner of 
land, who had recorded a plan showing build- 
ing lines as to all streets, could enjoin de- 
fendants from infringing on the line as to a 
certain street, although the mesne conveyances 
under which defendants held recited only that 
no building should be placed within 15 feet of 
the line of the street on which his lot was lo- 
cated, but referred to the entire plan.—Oliver 
v. Kalick, Mass., 111 N. E. 879. 


41. Damages—Evidence.—In an action by. 
parents for the wrongful death of a child, evi- 
dence as to the amount of property owned by 
the parents is admissible.—Kali Inla Coal Co. 
v. Ghinelli, Okla., 155 Pac. 606. 


42. Death—Proximate Cause.—Where an in- 
jury admitted germs which produced lockjaw 
causing death, the injury was the proximate 
cause of the death.—Jones’ Adm’r v. City of 
Richmond, Va., 88 S. E. 82. 


43. Deseent and  Distribution—Relinquish- 
ment of Inheritance——A relinquishment from 
son to father of the former’s right of inheritance 
is a mere idle form in view of the latter’s testa- 
mentary power.—State Bank of Woolstock Vv. 
Schutt, Iowa, 156 N. W. 762. 

44. Diverce—Evidence.—That the husband 
occupied a ap room in the same house 
with his wife during the pendency of his divorce 
action will not preclude a divorce on the theory 
that he had led‘ her assume that the action 
would not be prosecuted.—Faulkner v. Faulk- 
ner, Wash., 155 Pac. 404. 

45. False Representation.—The fact that 
the marriage was induced by false representa- 
tions of pregnancy and threats of prosecution 
and bien er | is not cronne for divorce.—Bryant 
v. Bryant, N. C., 88 8S. 

46. Soaiinetinantie pone —Special bene- 
fits to the property to be taxed from the basis 
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of the right to impose the cost of drainage 
upon such property, and there can be no im- 
position of a tax in excess of the value of bene- 
fits—Oliver v. Whittaker, Ark., 183 S. W. 201. 


47. Easements—Continuing.—Where a deed 
gave grantee the privilege of putting windows 
in the north side of each dwelling house which 
may be built on the gp ie the lot being ap- 
proximately 20 by feet, the easement ex- 
isted for each successive dwelling house built 
$2, | a a _epeeelllnamaael v. Bowditch, Mass., 
11 


48. Ejeetment—Encroachment.—In an action 
in ejectment and to recover damages for an 
encroachment, even if the evidence as to the 
fence between the parties was insufficient to 
locate the boundary line as contended for by 
defendants, the mere occupancy of the dis- 
puted strip of land by defendants was a species 
of title, prevailing over plaintiff's entire lack 
>” ematical v. Maurer, Cal. App., 155 Pac. 
aie 

49.. Elections—Ballot.—Where voter made an 
X in dark space at left of open white space 
above party designation, the justices being 
evenly divided in opinion, the ballot will not 
ce Senet, eres v. Harrington, Me., 96 Atl. 
‘ . 

50. Election of Remedics—Waiver.—W here 
the assignee of a mortgage providing that fail- 
ure to pay interest or taxes should mature the 
debt sued after default, 
the amount of the note, with interest, or with 
interest and taxes paid by it, the fact that it 
commenced its suit originally to recover an un- 
paid interest installment, and afterwards amend- 
ed to add taxes subsequently paid by it, was not 
an election to rely upon a money judgment, 
waiving foreclosure.—Center Land & Invest- 
ment Co. v. Swigart, Iowa, 156 N. W. 701. 

51. Eleetricity—Injunction.—Where, in suits 
to enjoin the erection and maintenance of an 
electric transmission line, it appeared that the 
defendant company was duly authorized to con- 
struct such line and it did not appear that it 
had refused to furnish electricity to applicants 
within the borough, held that the bills should 
be dismissed though defendant had agreed with 


asking foreclosure for 


the borough not to furnish- electric current 
within its limits——Curry v. Harmony Electric 
Co., Pa., 96 Atl. 822. 

52. Eminent Domain—Damages.— Damages 


for the taking of property for the construction 
of a spur switch cannot include loss of rentals 
to abutting property, where the evidence does 
not show whether general business depression 


or the construction work decreased rental 
value.—Kurtz v. Southern Pac. Co., Ore., 155 Pac. 
367. 

53. Valuation.—The value of lots fronting 





upon a public street can have no conclusive 
bearing upon the value of lots having no such 
«frontage, or which are the rear portions of plots 
whose frontage untaken leaves ample depth for 
lot development.—In re Public Park at Coney 
Island in City of New York, N. Y. Sup. Ct., 157 
N. Y. S. 1015 

54. Evidence—Fraud.—Where purchasers of 
automobile truck were deceived into believing 
it was new when it was secondhand, the fact 
that the contract of sale contained a written 
guaranty only of workmanship and materials 
would not, under the parol evidence rule, pre- 
clude them from recovering for the fraud.— 
Avery Co. of Texas v. Staples Mercantile Co., 
Tex. Civ. App., 183 S. W. 43. 

55. Executor and Administrators—Gift. — 
Where the property of deceased remaining in 
his possession was more than sufficient to pro- 
vide for existing debts, gifts to his wife would 
be sustained against creditors. —Dixon v. Dixon, 
Md., 96 Atl. 1027. 

56. Factors — Special Property. — One who 
takes charge of an animal for sale on commis- 
sion has such a special property therein as that 
he may sue a railroad for the killing of the 
animal, where before suit he paid the owner 
its value.—Smith v. Maine Cent. R. Co., Me., 
Atl. 778. 

57. False Imprisonment—Respondeat Super- 
ior.—Where a detective of a railroad company 
procured arrest of plaintiff, an employe, on a 
charge of larceny, the railroad company was lia- 





ble for all damages resulting; the arrest being 
unlawful, because without a warrant, and the 
detective acting within the scope of his author- 
ity.—Missouri, K. & Ry. Co. of Texas v. 
Thompson, Tex. Civ. App., 183 S. W. 8. 


58. Fixtures — Defined. — Where. a mining 
lease authorized the lessee to remove, within 
a reasonable time after termination of the lease, 
property placed on the demised premises, such 
property, though affixed to the soil, did not be- 
come a fixture.—Cowgill v. Little Persimmon 
Mining Co., Mo, App., 183 S. W. 346. 


59. Frauds, Statute of—Original Promise.— 
Where defendant himself purchased goods, 
plaintiff refusing to sell to a corporation of 
which defendant was principal stockholder, de- 
fendant’s promise to pay for goods, though he 
delivered them to the corporation, is not within 
the statute of frauds.—Kanter v. M. Hofheimer 
& Co., Va., 88 S. E. 60. 

60. Gas—Safe Premises.—The duty of a gas 
company to keep premises safe during repair 
work continues after the work ceases until the 
premises are restored to their former condition. 
—City Gas Co. of Norfolk v. Lawrence, Va., 88 
S. E. 73. 

61. Grand Jury—Unauthorized Presence. — 
Presence in grand jury room of stenographer, 
who merely took testimony without attending 
the jury’s deliberations, held not to invalidate 
rey —wWilson v. United States, U. S. 

«+ 229 Fed. 344. 

62. Hawkers and Peddlers—Ordinance.—One 
selling apples of his own production in a mu- 
nicipality is not a merchant within an ordinance 
imposing taxes on itinerant merchants.—City 
<. Dell Rapids v. McShane, S. D., 156 N. W. 
‘ . 


63. Highways — Discontinuance. — When a 
highway is laid out it cannot be discontinued or 
put to another use, except by some public and 
notorious act of a duly authorized public board 
or officer, and such change in the use cannot be 
left indefinite surmise.—Eklon v. City of Chel- 
sea, Mass., 111 N. E. 866. 

“64. Prescription—wWhile title to a road 

may be acquired by the public by prescription, 
the right rests on usage, so the public acquires 
title only to land used for road purposes for 
the prescriptive period—Soard of Sup’rs. of 
Prince William County v. Manuel, Va., 88 S. E. 
54. 





65. Homestead—Mortgage.——A wife is en- 
titled to have mortgaged property outside the 
homestead applied first to the mortgage cover- 
ing the homestead as against a mortgage not 
valid as to it—Hunt v. Davis, Vt., 96 Atl. 814. 

66. Husband and Wife—Alienation of Af- 
fections.—A mother sued by her son's wife for 
alienation of his affections, though denying giv- 
ing advice, is entitled to the presumption that 
advice given by her to him was in good faith, 
so that plaintiff has the burden of proving 
malice.—Knapp v. Knapp, Mo., 183 S. W. 576. 

67. Indemnity—Recovery Over. — Where a 
property owner maintains a coalhole in the 
sidewalk, and he instructed one delivering coal 
to replace the cover, failure of the latter to do 
so renders him liable to the property owner 
for the amount recovered from the owner by one 
injured thereby.—Young Men’s Christian Ass'n 
v. Jasse, Tex. Civ. App., 183 S. W. 867. 

68. Insurance—Burden of Proof.—Where in- 
surer admits original debt, it has burden of es- 
tablishing that the debt was paid or that part 
was. accepted with understanding that it was 
in full payment.—American Workmen v. James, 
Ala. App., 70 So. 976. 

69. Proof of Loss.—Suit by insured On a 
fire insurance policy within 60 days after he 
furnished an additional proof of loss to the in- 
surer was prematurely brought; the policy pro- 
viding that the sum for which the insurer was 
liable should be payable within 60 days after 
satisfactory proof of loss.—St. Paul Fire & 





ae Ins. Co. v. Womack, Ark., 183 S. W. 
70. Proof of Loss.—That the insurer sent 





an adjuster to view the loss, and insured was 
informed by the agent that the loss would be 
adjusted, does not excuse insured’s failure to 
furnish proofs of loss which by the policy was 
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made‘a condition precedent to recovery.—Kuck 
vy. Citizens’ Ins. Co. of Missouri, Wash., 155 Pac. 
406. 


71. Waiver.—A clause prohibiting waiver 
of any condition of the policy unless in writing, 
signed by an officer of the company, held not to 
refer to conduct of the company’s general coun- 
sel, who by promise of settlement induced 
claimant *o defer suit until expiration of the 
time limit prescribed by the _ policy.—North- 
western Nat. Life Ins. Co. v. Ward, Okla., 155 
Pac. 524. 


72. Joint Adventures — Fraud. — Where one 
person represents to another with whom he is 
in a confidential relation that he has a contract 
entitling him to purchase land at a certain 
price, and agrees that the other may have a 
half interest in the land by paying one-half of 
such price, his misstatement of the price con- 
stitutes fraud, entitling the other to rescind 
their agreement.—Garrison v. Bowman, Tex. Civ. 
App., 183 S. W. 70. 


73. Landlord and Tenant—Lease.—The lessor 
of an apartment is not required to inspect or 
repair a dumbwaiter, used exclusively by the 
tenant, without a provision in the lease for 
repairs.—Green v. Hammond, Mass., 111 N. E. 
875. 

74. Ratification.—Where a landlord allow- 
ed his tenant to dispose of cotton raised on the 
demised premises on condition that his land- 
lord’s lien was discharged, the landlord did not 
ratify the purchaser’s refusal to satisfy the lien 
by cashing a check for the rent only given the 
tenant by the purchaser.—Casewell v. Lensing & 
Bennet, Tex. Civ. App., 183 S. W. 75. 

75. Repairs.—Where a roof and drainpipe 
are in good repair when the building is leased, 
it is the duty of the landlord so to maintain 
them during the tenancy, for failure to perform 
which he is liable.—Hilden v. Naylor, Mass., 111 
N. E. 848. 

76. Libel and Slander— Unfair List. — A 
charge that tobacco company was placed on un- 
fair list and had advertising printed in scab 
shops, in connection with inducement and in- 
nuendo, held libelous—Axton Fisher Tobacco 
Co. v. Evening Post Co., Ky., 183 S. W. 269. 

77. Lieenses—Special Business.—While the 
right of a person to drive a team or vehicle on a 
traveled street or haul by ordinary means his 
own goods thereon is common to all citizens, 
when he engages in the transportation of pas- 
sengers or freight for hire, he is pursuing a 
special business, and the municipality may re- 
quire the payment of a license fee for such use. 
— v. Southern Pac. Co., Ore., 155 Pac. 











78. Limitations of Actions—Counterclaim.— 
Where interposition of a counterclaim by way 
of defense, arising out of transaction in suit, 
was allowed on appeal to the superior court, 
though not urged in justice court, question of 
limitations must be determined as of date of 
inception of action.—Norfolk & S. R. R. v. Dill, 
N. C., 88 S. E. 144. 

79. Livery Stable and Garage Keepers—Lien. 
—Plaintiff was not entitled to possession of an 
automobile against defendant’s claim of a lien 
for storage, without proof of prior payment 
or tender and refusal of the property charges, 
or such other conduct of defendant as estopped 
him to claim a lien, or that plaintiff had made 
not sufficient tender.—Doody v. Collins, Mass., 
111 N. E. 897. 


80. Malicious Prosecution—Advice of Coun- 
sel.—In post office foreman’s action against the 
postmaster and an inspector for malicious 
prosecution, that defendants laid before the 
United States district attorney all the material 
facts in their possession, and that the prosecu- 
tion was instituted upon the attorney’s advice 
given in good faith, was a complete defense.— 
Price v. Morris, Ark., 183 S. W. 180. 

81. Mandamus—Judicial Discretion. — The 
circuit court could not by mandamus arbitrarily 
compel the probate court to select a particular 
person for the office of curator of the estates 
of minors, when, under the statute authorizing 
appointment by the probate court, its judicial 
discretion was involved.—State ex rel. Young v. 
Cook, Mo. App., 183 S. W. 365. 








82. Res Judicata—Where the defendant 
appealed from a judgment and lévy = his 
crops, a petition for a writ of mandamus brought 
to compel the constable making the levy to set 
off a homestead in the crops was denied, as 
mandamus will not lie where there is an appeal 
pending involving the same question.—White v. 
Barbery, S. C. 88 S. E. 132. 


83. Master and Servant—<Assumption of Risk. 
—That a switchman suing under federal Em- 
ployers’ Liability Act rode with his feet in the 
stirrup of a flat car bending over and holding 
to a cleat on the fioor does not show assump- 
tion of risk of defective appliances, but raises 
a question of contributory negligence.—Bolch 
+ M. & St. P. Ry. Co., Wash., 155 Pac. 





84. Contract of Employment.—An agree- 
ment to pay plaintiff a fair share of the em- 
ployer’s profits if he would continue at work 
until the lst of January, is so vague as to fur- 
nish no basis for an action for damages where 
the employer breached his agreement by dis- 
charging plaintiff before that time.—Varney Vv. 
Ditmars, N. Y., 111 N. E. 822, 217 N. Y. 223. 


85. Contributory Negligence—An employe 
on a train who failed to perform his duty of 
Placing signals upon the track when his train 
stopped, and was killed by a rear-end collision, 
was guilty of contributory negligence.—Hadley 
v. Union Pac. R. Co., Neb., 156 N. W. 765. 


86. Fellow Servant.—Where plaintiff’s fel- 
low servant, who rang the bell to notify the 
engineer that they desired the elevator to de- 
seend, failed to give the proper signal for a 
loaded cage, and plaintiff was injured by the 
falling of the cage, there can be no recovery, 
the negligence being that of a fellow servant. 
—Wing v. L. A. Bradstreet & Son Co., Me., 96 
Atl. 782. 

87. Minor.—That deceased employe was 
only 15 years and 7 months old is not ground 
for recovery for causing his death in a mine ac- 
cident.—Virginia Iron, Coal & Coke Co. v. 
Hughes’ Adm’r, Va., 88 S. E. 88. 


88. Remedial Legislation.—The federal Em- 
ployers’ Liability Act, which its history shows 
was remedial, should be liberally construed to 
give effect to its purpose, though in derogation 
of the common law.—Bolch v. Chicago, M. & St. 
P. Ry. Co., Wash., 155 Pac. 422. 

89. Mortgages—Foreclosure.—A mortgagee, 
whose mortgage gave him power to sell upon 
nonpayment of taxes, could foreclose when 
there were past-due taxes unpaid, on which in- 
terest was accumulating, while the rents re- 
ceived by him were less than the taxes.—Taylor 
v. Weingartner, Mass., 111 N. E. 909. 

90. Municipal Corporations—City Blocks. — 
Where two adjoining city blocks were sep- 
arately numbered and platted as _ separate 
blocks, the city, in determining the territory 
assessable to pay the cost of a street improve- 
ment, could not consider them as one block, 
though they were not separated by a street.— 
Flanagan v. City of Tulsa, Okla., 155 Pac. 542. 

91. Governmental Work.—A city was liable 
for death of the motorman of a street car 
which, on account of the negligence of the 
driver of a wagon used in street grading work, 
collided with the wagon, the city work not be- 
ing governmental.—Jones’ Adm’r vy. City of 
Richmond, Va, 88 S. E. 82. 


92. Municipal Warrants.—Municipal war- 
rants possess none of the qualities of com- 
mercial paper except capacity of being trans- 
ferred by delivery or assignment.—Logan 
County Bank v. Farmers’ Nat. Bank of Okla- 
homa City, Okla., 155 Pac. 661. 


93. Negligence.—Where defendant’s motor 
truck was stopped in front of plaintiff's prem- 
ises, and the driver, while his helper was mak- 
ing a delivery, went to the rear of the car, 
defendant was not liable for injuries caused by 
the starting of the truck by the willful wrong 
of boys.—Frashella v. Tayior, N. Y. Sup. Ct., 
157 N. Y. S. 881. 

94. Navigable Waters—Erosions and Accre- 
tions.— Where plaintiff's land was not entirely 
eroded by shift of a stream bed, although the 
major portion was thereby shifted to another 
state, he owned his original land and all ac- 
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cretions thereto when a later shift restored the 
eroded land and added to it.—Maw v. Bruneau, 
S. D., 156 N. W. 792. 


95. Negligence—Invitee.—The duty of one 
who invites another to come on his premises 
to use ordinary care to make the premises rea- 
sonably safe includes the duty to have the 
railing of a balcony in a reasonably safe con- 
ee v. Vanderbeck & Sons, N. J., 96 
Atl. 1009. 


96. Negligence per se.—The facts which 
will excuse the technical violation of a statute 
or ordinance which would otherwise consti- 
tute negligence per se must result from causes 
or things beyond the control of the violator.— 
Conder v. Griffith, Ind. App., 111 N. E. 816. 


97. Newspapers — Libel and Slander.—The 
general manager of an unincorporated news 
association held not the principal in the busi- 
ness, and not liable for libelous articles pub- 
lished and communicated by a reporter employ- 
ed by the association.—Waldheimer v. Harden- 
bergh, N. Y., 111 N. E. 826, 217 N. ¥ 

98. Nuisanece—Injunction.— That plaintiff's 
apartment house and dwelling were in a dis- 
trict devoted to commercial enterprises, in 
which the use of spur switches was essential 
to successful operation, does not affect his 
right to enjoin the nuisance of constructing 
railway tracks in the street in front of his 
ge | eines v. Southern Pac. Co., Ore., 155 

‘ac. A 


99. Vibration from Noise. — Residence 
owner affected by noise and vibration of mod- 
ern factory is not entitled to injunction or 
damages where house is unsubstantially con- 
structed, and noise is not injurious to normal 
penne —Creenane v. Fenton, Mass., 111 N. E. 
oo, 

100. Partnership—Test of.—Merely to share 
profits and bear losses does not always deter- 
mine the question of partnership.—Morgan v. 
Child, Cole & Co., Utah, 155 Pac. 451. 

101. Party Walls—LHasement.—A use (for 
more than 21 years of a party wall located 
on the land of an adjoining owner held pre- 
sumably a license which ripened into an ease- 
ment restricted to the buildings existing when 
the easement was created.—Brown & Hamilton 
Co. v. Johnson, Pa., 96 Atl. 823. 


102. Prineipal and Agent—False Represen- 
tations—An administrator selling his deced- 
ent’s goods through an agent was liable for 
the acts of the agent done within the scope of 
his authority, including false representations 
made to the buyers as to the condition and 
kind of the goods.—Harlow v. Perry, Me., 96 
Atl. 7765. 

103. Implied Power.—An agent sent to in- 
troduce an unproved automobile in a commun- 
ity has implied power to warrant that it is 
suitable for the purpose intended.—Interna- 
orm Harvester Co. v. Lawyer, Okla., 155 Pac. 

104. Release—Public Policy.—A release by 
the injured employe from al] liability arising 
from the accident is not a contract, regulation, 
or device, the purpose and intent of which is to 
enable the carrier to exempt itself from the 
liability created by the federal Employers’ Lia- 
bility Act, so that it is valid if fair and not 
against public policy.—Anderson v. Oregon 
Short Line R. Co., Utah, 155 Pac. 446. . 

105. Rebbery—Trespasser.— The mere fact 
that the person robbed was a trespasser on 
defendant’s private premises would not justify 
defendant in robbing him.—Hardeman Vv. State, 
Ala. App., 70 So. 979. 

106. Sales—Damages.—In an _ action for 
damages for defects in a motor car, plaintiff 
cannot recover the difference in value between 
the car as warranted and as delivered, and its 
value with defects, together with sums ex- 
pended in repairin the car, though repairs 
were unavailing.—Studebaker Corp. of Ameri- 
ca v. Miller, Ky., 183 S. W. 256. 

107.——Sample.—Where silk scarfs were sold 
by sample, the buyer, regardless of his good 
faith, cannot be required to accept scarfs ma- 
terially shorter than the sample.—Hanhart v. 
—e Importing Co., N. Y. Sup. Ct., 157 N. Y. S. 





108.-——Warranty.—A statement of the seller 
that the automobile could be driven over the 
roads in a certain vicinity satisfactorily held 
a warranty, and not the expression of a mere 
opinion, where the buyer knew nothing of the 
capacity of the automobile and the seller was 
an expert in handling automobiles.—Interna- 
i am Harvester Co. v. Lawyer, OkKla., 155 Pac. 

‘. 


109. Specific Performance—Impossibility of 
Performance.—Specific performance cannot be 
adjudged where defendant had conveyed the 
property to one who is free from equities.— 
re v. Wintrode Land Co., Okla., 155 Pac. 
574. 

110. Street Railroads—Burden of Proof.—In 
a suit to enjoin a street railway company from 
constructing a power transmission line along 
an alley in front of plaintiff's property, the 
burden was on defendant to show, not only 
an ordinance, authorizing it to construct such 
line, but authority from the commonwealth, 
designated in its charter or in extensions to its 
charter route.—Curry v. Pittsburgh, H. B. & N. 
Cc. Ry. Co., Pa., 96 Atl. 821. 

111. Subrogation —Privity of Contract. — 
Where there is no privity of contract between 
the parties, but the demand is based on the par- 
ticipation of defendant in a breach of trust 
by a fiduciary, equity will take jurisdiction at 
the suit of a beneficiary or cestui que trust, or 
at suit of a surety of such fiduciary, and by sub- 
stitution will grant relief against an_ inter- 
meddler with the trust funds.—United States 
Fidelity & Guaranty Co. v. Home Bank for Sav- 
ings, W. Va., 88 S. E. 109. 


112. Redemption. — One advancing money 
to a wife to redeem a homestead from mortgage 
foreclosure under circumstances entitling her 
to subrogation to the rights of the holder 
of the mortgage succeeds to her rights to the 
extent of the sum advanced.—Hunt v. Davis, 
Vt., 96 Atl. 814. 

113. Trusts—Parties to Action.—In proceed- 
ings affecting a trust estate the trustee and 
cestui que trust are so far independent that 
the latter must be made a party for the de- 
cree to be binding on him; this being particular- 
ly true where the trustee is merely a naked 
trustee.—Primitive Methodist Church of Rhode 
Island v. Homer, R. L, 96 Atl. 818 

114. Waters and Water Courses—Repair of 
Pipe Line.—Where water was furnished under 
a contract through a private pipe line, there 
being nothing in the contract to the contrary, 
the duty of keeping the pipe line in repair 
was upon the owner and not the water company. 
—Josey v. Beaumont Waterworks Co., Tex. Civ. 
App., 183 S. W. 26. 

115. Wills—Antichresis.—Where an anti- 
chresis of a plantation, carrying with it obliga- 
tions on the creditor to cultivate, repair, and 
pay taxes and charges, was bequeathed to im- 
pecunious minors, held, that the antichresis 
was properly ordered canceled by judgment 
rendered on the recommendation of a family 
meeting.—In re Bennett, La., 70 Sq 1011. 

116. Construction.—Where a will gave a 
“life interest in” a farm “to use and occupy 
and control,” the latter clause refers to the farm 
and defines the life interest—Lingo v. Smith, 
Iowa, 156 N. W. 402. 

117.—Construction.—Where a testator be- 
queathed to old employes 50 per cent of the 
net profit of a business in which profits under 
their contracts they were entitled to share, 
held, that they could not take the 50 per cent 
and also the percentage due them under their 
spneene Taare v. Berry’s Ex’rs, Va., 88 S. 


. 68. 

118. Construction.—In a will providing that 
certain shares should be held in escrow until 
“all” of the beneficiaries thereof shall have 
reached their majority, held, that the word “all” 
meant “each,” and that each child, on arriving 
at 21 years of age, was entitled to receive its 
share.—Davis Trust Co. v. Price, W. Va., 88 S 
E. 111. . 

119. Donee.—Where testatrix bequeathed 
$5,000 to the “Methodist Episcopal Hospital of 
of the City of Philadelphia,” the bequest was 
good to the “Methodist Episcopal Hospital in the 
City of Philadelphia.”—Methodist Episcopal 
Hospital in City of Philadelphia v. Williams, 
Del. Super. Ct., 96 Atl. 794. 





